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PETITIONERS’POST-HEARINGCOMMENTS

PetitionersEnvironmentalLaw andPolicy CenteroftheMidwest,Illinois Chapter

oftheSierraClub andPrairieRiversNetwork(collectively“Petitioners”)herebypresent

post-hearingcommentsin supportoftheirpetition,offer revisedproposalsbasedon

discussionsheldby petitionerswith theIllinois EnvironmentalProtectionAgency

(“Agency” or“JEPA”) andvariousbusinessinterests,andrespondto variousconunents

thathavebeenmadein oppositionto thepetition.

I. Post-HearingDevelonments

After theMarch 17 andApril 2, 2003hearings,theAgency,Petitioners,and

industrialandmunicipaldischargersheldaseriesofdiscussionson thismatter. As to a

numberofPetitioners’proposals,theAgencyfashionedalternativelanguagethatit found

acceptable.ThesediscussionsandAgencyalternativeproposalsledto an April 18

meetingin ChicagoatwhichtheAgencyreachedits currentpositionon thepetitionafter

receivinginputfrom PetitionersandrepresentativesofindustrialandmunicipalNPDES

permitholders.At thatmeeting,Petitioners,seekingto reachasmuchagreementas
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possiblewith theAgencyandthedischargers,agreedto alterportionsoftheirproposal.

As to severalofPetitioners’proposals,however,it wasnotpossibleto reachagreements.

Accordingly,theBoardnowhasbeforeit proposedregulatorylanguagefor

Sections309.107(c),309.108(c)and(e), 309.109(b),309.113(a)(5)-(8),309.114(c),

309.119,309.121,3O9.143(a) and309.146(a)(2)and(d) thatPetitionersandtheAgency

agreeshouldbe adopted.This languageis discussedin theAgency’sComments,filed

April 29,2003, andis presentedin largeprint in Exhibit A to thesecomments.

Representativesofindustrialandmunicipalpermitholdershadconsiderableimpactin

shapingthelanguagethat is now containedin theAgency/Petitionerproposal.

TheBoardalsohasbeforeit languageproposedby Petitionersto whichthe

Agencyhasnotagreed.This languageis proposedasprovisionsto beadoptedas

309.105(f) and(g),309.112,309.113(5),309.119and309.120ad appearsinExhibitA

to thesecommentsin large,boldprint. While mostofthis languageappearedin the

originalpetitionasfiled in January,someofit wasrewrittenafterthehearingsto meet

objectionsposedby theAgencyandrepresentativesofmunicipalandindustrialNPDES

permitholders. Petitionersbelievethat theAgency’sunwillingnessto agreeto this

languageis largelytheresultoftheAgency’sfailure to appreciatefuily thepotential

constraintsthat theexistingrulesplaceon its discretionto takestepsit deemsnecessary

to allow publiccommentandcomplywith theCleanWaterAct.

LI. The Board shouldadoptlanguagerequiringthatthepublic havea
fair chanceto commenton all substantialtermsof a permitandthat
theproceduresusedbeconsistentwith federallaw.

TheBoardshouldadoptPetitioners’proposalfor newsubsections309.105(f) and

(g) thatwould statethatno NPDESpermitmaybe issuedin anycasein which:
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f) Thepublichasnot hadafair opportunityto commenton
all substantialtermsofthepermit.

g)Thepermit.permitconditionsorproceduresusedto draft
or issuethepermitarenotconsistentwith anyapplicable
federallaw.

Petitioners’purposein offering this languageis to createcatch-alllanguageto

ensurethatBoardregulationsrequirethatNPDESpermitsmaybe issuedonly afterthere

hasbeenafair opportunityto commenton all substantialtermsofthepermitandonlyin

compliancewith federallaw. -

Petitionersoffer this languagein responseto decisionsoftheBoardandthe

AppellateCourtregardingtheappealby thePrairieRiversNetworkoftheAgency’s

decisionto grantacertainNPDESpermitto theBlackBeautyCoalCompany(“Black

Beautydecisions”).Prior to theBlackBeautydecisions,Petitionershadthoughtit clear

thattheexistingIPCB rulesrequiredthat thepublicbegivenafairopportunityto

commentonall substantivetermsofapermit andthattheAgencycomplywith federal

rulesin issuingpermits. TheBlackBeautydecisions,however,canbereadto statethatit

really doesnot matterif theproceduresusedin issuingapennitwereunfairorviolated

federallaw aslongastheycomplywith theIPCB rules. Inparticular,theAppellate

Courtmadeclearthatif PrairieRiversdid not think theBoardruleswerefair orproperly

incorporatedfederalproceduralrequirements,it shouldtakethematterupwith theBoard

(orU.S. EPA). PrairieRiversNetworkv. Illinois PollutionControlBoard,335 Ill. App.

3d 391,403, 406-07,781 N.E. 2d 372 (
4

th Dist. 2002).

FollowingtheAppellateCourt’ssuggestion,Petitionershaveproposedlanguage

to theBoardthatbothaddressesthespecificquestionsthat arosewith regardto theBlack

Beautypermit andthegeneralproblemofassuringpublicparticipationrightsand
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compliancewith federallaw. Petitionersdo notbelievethattheseprovisionsif adopted

by theBoard,will affectmanypermits,but theyprovideasafetynetagainstimproper

issuanceofNPDESpermitsoccurringasaresultofproceduralmishapsthathavenot

beenspecificallyanticipatedin therules.

Theuseofbroad,generalprovisionsto supplementspecificregulatorylanguage

in particularcircumstancesis notunusual. In fact,unlessadrafteris confidentthatheor

shehasanticipatedall oftheissuesthatmayariseregardingaparticularsubject,thereis

hardlyanyalternativeto combininggenerallanguagewith specificprovisionsthatcover

issuesthatareexpectedto arise. If this approachis abadwayto draft laws,thenthe

draftersoftheU.S. Constitutionhavebeenoverrated.See~ U.S. Constitution,Art. I

Sec.8 (listing ofspecificpowersofCongresssupplementedwith “necessaryandproper”

clause). I

Indeed,recognizingthatit cannotsetdownspecificprovisionsto governall

necessaryproceduresandpermitprovisions,theBoardhasfrequentlysetforthrulesthat

providegeneralprinciplesalongwith specificproceduresfor addressingparticularissues.

For example,Section309.109supplementsits numerousparticularpublicnotice

requirementswith thegeneralprovisionthatnoticeshouldmeet“anyotherrequirements

necessaryto meettherequirementsofthe[EnvironmentalProtection]Act andthe[Clean

WaterAct]”. Similarly, Section309.146provideêtheAgencywith theauthorityto

requirepermitholdersto supplyparticulartypesofinformationandto “providesuch

otherinformationasmaybereasonablyrequired.”

Noparty to this proceedinghasarguedthatpermitsshouldbeissuedevenif the

public did nothaveafair opportunityto commenton all substantialtermsofthepermitor
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if thepermitortheproceduresusedto draftthepermitviolate federallaw. Theobjections

to Petitioner’sproposalsfor 309.105(f) and(g) thathavebeenarguedarenotwell

grounded.

A. TheAgency’sobjectionsto Proposed309.105(1) and(g) are
apparentlydueto its failure to appreciatefully the current stateof
Illinois and federallaw.

1. TheAgencydoesnot fully appreciatetheimplicationsoftheBlack
Beautydecisions.

TheAgency’sfirst objection,madein its April 29 Comments,to Petitioners’

proposalfor Section309.105,is essentiallythat thePetitioners’proposalis unnecessary

becauseit hasthe inherentauthorityto ensurethat opportunitiesforpublic participation

areadequate.In particular,theAgencyclaimsthat,“theproperremedyfor acasewhere

thepublicparticipationwasnotadequateis to reopenthepublic commentperiod.”

(Agency’sCommentsp. 4).

TheAgency’ssuggestionreflectsamisunderstandingofthestateofIllinois law

aftertheBlackBeautydecisions.Giventhosedecisions,unlessPetitioners’309.105(f)

proposal,orsomethingelseto similareffect, is adopted,theAgencyandtheBoardare

arguablywithoutpowerto redressanyfailuresin thepublicparticipationprocessunless

thefailure resultedfrom aviolationofaBoardrule. Therefore,theAgencyshouldnot

assumethatit hastheinherentauthorityto reopenpublic commentin acasewhereit may

benecessaryto ensurethepublic a fair opportunityto comment.

TheAgency,however,hasapparentlynotyetmanagedto processtheimplications

ofits “victory” in theBlackBeautycase.For example,in rejectingPetitioners’

309.105(f)proposal,theAgencyis proceedingon theassumptionthatit doeshave
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inherentauthoritythatBlackBeautyandsimilardischargers-wouidcertainlydenythe

Agencyhas.At theMay 17 hearingin thiscase,Mr. Freverttestified:

I believewehavetheauthority,theright, to go back,do anotherroundofpublic
commenting,anotherroundofpublic hearing.I’m hopingthat’snotwhatthe
debateis over. I thoughtthedebatewasoverunderwhat circumstanceswehave
anobligationto exercisethat authorityandtheextentto whichdeterminationof
that it’s thediscretionofmy director.(Tr. 76-77)

TheAgencytook asimilarpositionduringtheBlackBeautyproceedings.For

example,duringthehearingon thepermit,counselfor BlackBeautyaskedIEPA’s Toby

Frevert:

Q. Andsoto theextentPrairieRiverswantsanotherpublichearingandanother
commentperiodlike theonetheyhadon thedraftpermit, they’reaskingfor
somethingthatis notauthorizedby theapplicableprocess,right?

FrevertAnswered:

A. Theremaybean occasionalcircumstancein operatingapermit programwith
over3,000registeredpermitsthatonecouldenvisionascenariowheresome
issue— someuniqueissueorsomeothercircumstancecame-up-thatmay
justify theagencygoingto asecondhearing.It’s notamatterofpractice.I
don’t believethatis aprohibitionagainstourhavingasecondhearing,butasa
matterofnormaloperationwedo notdo that. (Ex. B)

Agreeingwith theFreverton this point,PrairieRiversarguedin its appealthat

IEPA abusedits discretionin notholdinga secondhearingin that case.BlackBeauty’s

replywas:

PRNcitesno authorityfor thepropositionthat theStateRegulations
merelyestablishafloor for IEPA permittingproceduresandthatthe
agencyhastheinherentauthority to affordthepublican opportunityto
participatein theprocessingof anyparticularNPDESpermit application
in anywayit deemsnecessary,reasonable,appropriateorotherwise
desirable.... EPAwouldhaveactedillegally underIllinois lawhadit
conductedthesecondroundofpublic commentssou~htby PRN. (BBCC
Answerto Petitionfor Leaveto Appealp. 11, Ex. C)

‘TheIllinois EnviromnentalRegulatoryGroup in its amicusbrs-essentially-supportedis-positinn.
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While theBoardandtheAppellateCourtdid notadoptall ofBlack Beauty’s

reasoningin theiropinions,thoseopinionscanbe readto holdthattheAgencydoesnot

haveanyinherentauthorityorotherdiscretionthatis notspelledout in theBoardrules.

Ofcourse,it might bepossibleto persuadetheIllinois courtsthattheBlackBeauty

decisionsshouldbeinterpretednarrowly,limited, oroverruled. Still, it wouldbe

extremelyunwisefortheAgencyortheBoardto assumethat theAgencynowhasany

discretionto remedyfailuresin thepublic participationprocessno matterhow severeand

no matterhownecessarytheAgencyfeelsit is to do so,unlessthatdiscretionis explicitly

providedin aBoardrule.

In addition,whilethespecificruleproposedforSection309.121by theAgency

andPetitionersaddressesafewpotentialfailuresin thepublicparticipationprocess,the

Agencymaynotbe freeto exercisediscretionto addressany otherproblemsthatmay

develop. It wouldbe recklessto presumethereareno otherwaysthatproblemscould

arisethatarenot currentlyprovidedfor specificallyin therulesortheproposedrules.

For example,whatif theAgencydoeseverythingin its powerto conductafair hearing

but amobor anactof Godpreventsanypennitopponeiftsfrom testifying? Or, whatif

dueto amailroomerrororotherproblemtheAgencyofficials decidingonthepennitare

nevermadeawareofpublic commentsortestimony?While onecouldarguethat the

issuanceofapermitaftersuchamishapis improperundercurrentrules,it is far from

clearthatsuchanargumentwould prevail. UndertheBlackBeautydecisions,the

Agencyarguablywould haveno inherentdiscretionto remedythoseproblemsunlessit is

providedfor in theIPCB rules.
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Thepointhereis not thatanyparticularunforeseenproblemin thepennitting

processis likely to happen,but ratherthatthereis no wayto foreseeeverypotential

problem. It is no moresensibleto try to providefor eachspecifictypeofpotential

breakdownin thepermittingprocessthanit is to try to specifyeverykind ofinformation

thanit might be“reasonablynecessary”for EPAto requireNPDESpermitholdersto

provideor to try to spellout in advanceeverywaythat apolicesearchmight be

unreasonable.Therefore,theBoardshouldadopt309.105(f)inpart to give theAgency

thediscretionthat it thinksthat it hasto fix unforeseenproblemsin therarecaseinwhich

it is necessary.

2. TheAgencyis wrongto suggestthatafair opportunityto commenton
all substantivepermit termsis not requiredby theCleanWaterAct.

TheAgencynotesthatfederallaw doesnotrequireverbatimadoptionofthe

preciselanguageofferedby Petitionersfor309.105(f). Petitionei~shaveneversuggested

otherwise.TheAgencyis incorrect,however,if it meansto suggestthatgrantingthe

public theopportunityto commenton all substantialtermsis optionalfor astatewishing

to maintainadelegatedNPDESprogram.

Numerouscaseshaveheldthatthepublic is entitledto anopportunitytO comment

on all substantialtermsofapermit. In additionto theauthoritycitedin Petitioners’

StatementofReasons(pp.2-4), two newcasesdecidedsincethefiling ofthepetition

makeclearthat it is simplynotpermissibleunderfederallaw to allow dischargesof

pollutantsunlessthepublic hasbeengivenan opportunityto commenton all the

substantialtermsofthepermitto discharge.In EnvironmentalDefenseCenter.Inc. V.

U.S. EnvironmentalProtectionAgençy,319 F.3d398, 427 (9tl~Cir. 2003),theU.S.Court

ofAppealsheld thatdischargesofmunicipalstormwatercouldnotbepermittedunless
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thepublicwasallowedanopportunityto commenton theNoticesofIntent(NOIs) that

containedkeytermsthatgovernedthedischarges.TheNinth Circuit struckdownrules

thatwouldhaveallowedtheNOIs to beeffectivewithout anopportunityforpublic

commentstating:

The CleanWaterAct requiresthat “[a] copyofeachpermit
application and each permit issued under [the NPDES
permitting program] shall be available to the public,” 33
US.C. § 1342(j), and that the public shall have an
opportunity for a hearingbefore a permit application is
approved, 33 US.C. § 1342(a)(1). Congressidentified
publicparticipationrights asa critical meansofadvancing
the goals of the Clean Water Act[**70] in its primary
statementof the Act’s approachand philosophy.See 33
US.C.§ 1251(e); seealso Costlev. Pac~flcLegalFound.,
445 US. 198, 216, 63 L. Ed. 2d 329, 100S. Ct. 1095(1980)
(noting the “general policy of encouraging public
participation is applicable to the administration of the
NPDES permit program”). EPA has acknowledgedthat
technicalissuesrelatingto the issuanceof NPDES permits
should be decidedin “the most open, accessibleforum
possible,andatastagewherethe[pennittingauthority]has
thegreatestflexibility to makeappropriatemodificationsto
thepermit.”44 Fed.Reg.32,854,32,885(Jun.7, 1979).

As wenotedabove,underthePhaseII Rule it is theNOIs,
and not the generalpermits, that containthe substantive
informationabouthow the operatorof a small MS4 will
reduce dischargesto the maximum extent practicable.
Underthe PhaseII Rule, NOI5 arefunctionally equivalent
to the permit applications Congressenvisionedwhen it
createdtheCleanWaterAct’s public availability andpublic
hearingrequirements.Thus, if the PhaseH Rule doesnot
makeNOIs “available to the public,” anddoes[**7l] not
provide for public hearingson NOIs, the PhaseII Rule
violatestheclearintentof Congress.EPA’s first argument--
that NOIs are not subjectto the public availability and
public hearingsrequirementsof the Clean Water Act--
thereforefails.

Similarly, it was held in MinnesotaCenter for - Environmental Advocacy v.

MinnesotaPollutionControlAgency.660 N.W.2d 427 (Minn. Ct. App. 2003),that under
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theCleanWaterAct thepublic hasto be allowedto commenton the substantiveterms.

governingpermitteddischarges. -

In any event,whetheror notproposedsubsection309.105(f)or somethinglike it

is federallyrequired,theBoardshouldadopttheproposedlanguagebecauseit is theright

thingto do.

3. To administerthedelegatedNPDESprogram.Illinois andtheAgency

mustcomplywith federalsubstantiveandproceduralreQuirements.

TheAgencymakesahandfulofobjectionsto Petitioners’proposedSection

309.105(g).First, theAgencystates,moreor lesscorrectly,thatexistingSection309.141

alreadyrequiresthatIllinois NPDESpermitshavetermsandconditionsthatcomplywith

federallaw. (Agency’sCommentsp.4) ThefactthattheproposedSection309.105(g)is

in somepartredundantofexistingSection309.141doesnotsho*, however,that it

shouldnotbeadopted.Forexample,existing309.105(a) through(d) areredundantin

somesensebutserveto makeclearcertaincircumstances-in-whichanNPDESpermit

shouldnotbeissued.Thatapermitshouldnotbe issuedif it wouldconflictwith federal

law shouldalsobespelledout in this sectioncontainingprohibitionson issuanceof

permitsundercertaingeneralcircumstances.

Next, theAgencysuggeststhat federallaw doesnotsetforth anyprocedural

requirements,whichapparentlywould leadto theconclusionthat proposedSection

309.105(g)is unnecessary.(Agency’sCommentsp.4) In makingthis suggestion,the

Agencyimproperlyleapsfrom thefactthat federallaw doesnotprescribespecific

languageto theconclusionthat thereareno federalrulesthatmustbe followed. In doing

this,theAgencycitesa case,N.R.D.C.v. U.S. EPA, 859 F.2d156 (D.C. Cir. 1988),that
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actuallyhasto do with theproceduresapplicableto enforcementactionsbroughtagainst

permitviolators in statecourts;ratherthanthepermittingprocess.

Contraryto theAgency’scontention,thereareahostof federalprocedural

requirementsthatareset forth in theCodeof FederalRegulations.~ 40 C.F.R.part

123 andpart 124passim. In addition,federallaw establishesanumberofgeneral

principlesthat mustbeappliedby thestates,while allowing thestatesto decidethe

specificsofhow theywill incorporatetheseprinciplesinto theirNPDESprograms.As

hasbeenseen,oneoftheseprinciplesis arequirementthat thepublicbeallowedto

commentonthetermsofNPDESpermits.2

In fact,theBoardin draftingtheexisting rulesto someextenthasalreadyfound

merit in incorporatingfederalproceduralrequirementsbyreference.Forexample,

Section309.109(a)(2)(D)providesthatpublicnoticeshall begivcnas“necessaryto meet

therequirementsoftheAct andtheCWA.” Petitionersproposed309.105(g)simply

incorporatesotherfederalproceduralrequirementsinto Illinois rulesby reference.

TheAgency’sotherscruplesagainstproposed309.105(g)areverydifficult to

understand.TheAgencycomplainsthat languageis borrowedfrom Section28.1 ofthe

Act, which has“no directbearing”on permitissuance,andstatesthatthiswill create

“confusionandincompatibility.” It is notat all apparentfrom whencesuchconfusion

wouldariseandit is not suggestedby theAgency~thatthenumerousotherreferencesto

federallaw in theruleshavecreatedconfusionor incompatibility.

2 If law relevantto theproceduresregardingenforcementactionsin stateforumsis relevantin this case,it
maybenotedthat failure ofa stateto allowpublic participationin settlementsofstateenforcement-actions
canresultin citizenssuitsnotbeingprecludedunder33 U.S.C.§1365(b).McAbeev. CityofFort Payne,
318 F.3d1248(1

1
th Cir. 2003).
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Finally, theAgencysomewhatcrypticallystatesthat, “As theproposed

[309.105(g)]sectionimposesaquestionof law, pursuantto theIllinois statutoryscheme,

theIllinois PCB andnot theIllinois EPAmustdetermineit.” (Agency’sCommentsp. 4)

However,therulesin numerousplacesalreadyimposeon theAgencytheduty in thefirst

instanceofactingin compliancewith federallaw. ~ ~ 35 Ill. Admin. Code§~

3b9.105(c),309.108(b)(2),309.109(a)(2)(D),309.113(a)(2)(c),309.141(a)-(f). It is

incomprehensiblewhy theAgencywouldhaveanymoretroublefollowing federal law -

(subjectto reviewby theBoard)with regardto Petitioners’proposalthanit doeswith

regardto thesenumerousotherprovisions.

B. Theobjectionsto proposed309.105(f)and(g) madeby certain
industrialandmunicipalinterestsare withoutmerit.

It is difficult to knowwhethermanyoftheobjectionsmadeby someofthe

industrialandmunicipaldischargesthathaveparticipatedin theseproceedingsareto be

takenseriously. TheBoardhasbeentoldatalethat NTMBY environmentalgroups,

awashin grantmoney,arepoisedto bring frivolous appealsofNPDESpermitsto extort

unnecessarypermitconditionsfrom municipaldischargersandcausethewheelsof

industryto grindto ahalt. Therealityis that EPAdoesnothaveenoughresourcesto

assurethatNPDESpermitsthatwill harmtheenvironmentarenotgranted.In addition,

the individualsandgroupsconcernedwith waterqualitydo not havethestaffandother

resourcesnecessaryto reviewanymorethanasmall fractionofEPA’s pôrmitactions.

Objectionsarepressedto permitsthat arebelievedto violate the law andthreatenthe

environmentonly ahandfuloftimes ayear. As shownbytheAgency’sComments(p.3),

therearefewNPDESpermithearingayear.Further,to Petitioners’knowledge,there
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havebeenlessthanahalfdozenNPDESpermitappealsto theBoardby partiesother

thantheapplicantin thehistoryoftheprogram.

Not countingthevariousslursagainstPetitioners,theargumentsmadebythe

municipalandindustrialpartiesbasicallyamountto two claims.First, it is claimedthat

thePetitioners’proposedrulesarevagueandthatthisvaguenesswill makethem

impossiblefor theAgencyto follow. Second,it hasbeenclaimedthattheexistingrules

haveservedIllinois well andneedno revisions.

1. Petitioners’proposedrulesarenot improperlyvague.

-Proposed309.105(1)and(g) aredesignedto be generalandcoverabroadrangeof

potentialproblemsthatcannotbeanticipatedwith specificrules.Thereis nothingwrong

with this. Termslike “unreasonable,”“significant,” “substantial”and“fair,” although

theyaregeneralandnecessarilyimprecise,areusedin theUnitedStatesConstitution,the

Illinois ConstitutionandtheEnvironmentalProtectionAct. SeeU.S. Const.Amendment

4; Ill. Const.Art. I Sect.8.1, Art VI Sect.15(g),Art. IX Sec.7; 415ILCS §40.1.The

Boarditselfhasfrequentlyusedsuchtermsin settingrulesfor theAgency. ~ ~ 35

Ill. Adm. Code309.103(a)(1),309~113(a)(2)(C),309.115(a)(l),(d), 309.117,309.119,

309.146(a)(5),(b)(5). Similarly,asseenabove,theEnvironmentalProtectionAct and

JPCBruleshavefrequentlyincorporatedfederalsubstantiveandproceduralrequirem~ents

byreference.Thiswasnot thoughtunworkableor..improperuntil it wasproposedby

Petitioners.

IEPA officialshaveto makejudgmentcallsasto whatis “fair,” “reasonable”and

in compliancewith federal law all thetime. If LudditesandNIMBY groupswere

planningto useBoardrulescontainingsuchtermsto bring frivolous appealsattacking
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Agencydecisionsapplyingsuchterms,theyhavehadmorethanenoughammunitionat

leastsincethestatuteallowing thirdpartyappealsbecame-effectivein July 1997.

Moreover,theBoardis fully capableofdismissingfrivolous appealsandappeals,

frivolous ornot, do not delaytheeffectivenessofAgencyissuedpermits.

Petitionersbelievethat thewordingofproposed309.105(1)and(g) will

accomplishthe intendedpurposeofgiving theIEPA and,if necessarytheBoard,the

opportunityto denyapermitsif thepermit applicantinsistson adecisiondespitethefact

that therehavebeensevereproblemsin allowing public participationorcompliancewith

federallaw.3 Alternativewordingsof309.105(f)and(g)arenaturallypossible,but

languageaddressingtheproblemstheyaddressshouldbeadopted.

2. TheRulesarebrokenandneedto be fixed.

Many elementsofthedischargercommunityareundoubt~dlyhappywith the

statusquobut that doesnotmeanthatthereis no problem.Permitapplicantsnaturallyare

focusedon obtainingpermitsto dischargeasquickly andeasilyaspossible,althoughthe

CleanWaterAct establishedasanationalgoaltheeliminationofdischargesby 1985. 33

U.S. C. §1251(a)(1).Easeandspeedofpermit issuancedoesnot trumpallowing public

participationin thepermittingprocess.33 U.S. C. §1251(e).Althoughit disagreeswith

someofPetitioners’proposals,PetitionersandtheAgencyagreethatanumberofrules

needto beamended.

Theexistingrules,while almostthirty yearsold, hadnotbeentestedregarding

theirability to ensurepublicparticipationuntil recently.Whetheronethinks that the

3TheAgencyneednot, of course,denyapermit if the applicantis willing to allow theAgencyto correct
theproblem.Undercurrentlaw, however,it appearstheAgencymayhavenodiscretionto takeactionit
thinks is necessaryto allow public participationorcompliancewith federalproceduralrequirementsunless
therehasbeena violationof aBoardrule.
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BlackBeautypermitwasgoodorbad,it is clearthattheBoardandAppellateCourt

decisionsregardingthatpermitrevealedat leastthepotentialfor seriousunfairnessin the

currentpermittingprocess.Moreover,comparisonofmandatoryU.S. EPA regulations

with thecurrentBoard309rulesrevealsthatthereareanumberoffederallyrequired

safeguardsthat arenot fully reflectedin thecurrentBoardrules.Accordingly,Petitioners

proposedspecificrulesto addressareasin whichthecurrentBoardrulesneedreformand

generalrulesto assuretherightofpublic participationandcompliancewith federallaw.

III. The Board should adopt the proposedchangesto Sections309.107-09
offered by theAgencyand Petitioners. -

In theoriginalpetition,Petitionersofferednumerousproposalsfor changesto

Sections309.107-10,offeringlanguagethatwasin largepartborrowedfrom federal

guidanceortakenverbatimfrom federalrequirements.Theseproposalsweredesignedto

assureadequatenoticeto thepublic, to eliminatelanguagethat suggestedthatthepublic

commentperiodcouldneverbemorethan30 dayslong, andto requirethepreparationof

areviewablerecordshowingthatanypermitwasissuedonly after“proofby the

applicant”that thepermit“will notcauseaviolation ofthis [EnvironmentalProtection

Act] or theregulationshereunder.”415 ILCS 5/39(a).

A numberofpartiesto this proceedingdid not like thewordingofPetitioners’

proposedlanguagefor thesesectionsandtheAgencyproposedalternativelanguage.

Petitionersbelievethatthe languagenowproposedwill haveapproximatelythesame

effect asthelanguagePetitionersoriginallyproposed.We do notknow theextentofthe

oppositionto thecurrentlyproposedlanguagefor Sections309.107-09,but urgethe

Boardto adoptit.

With therevisedproposedlanguage,no changeis now proposedto 309.110.
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IV. The Board should adopt thechangesproposedto 309.112,309.113,
309.114and 309.119that are proposedby Petitioners and those
proposedby both the Agencyand Petitioners.

TheAgencyandPetitionersagreeon certainchangesthat shouldbem-adeto

Sections309.113,309.114and309.119.Petitionersproposedfurtherthat certainchanges

bemadeto Section309.112andbelievewordsshouldbe addedto Sections309.113and

309.119thattheAgencybelievesshouldnot bechanged.

309.112—Petitionersbelievethat it addsclarity to addthewords“Subject to

Section309.120and309.121”to thebeginningofSection309.112.Addition ofthis

phasewouldmakeclearthat theAgencyshouldnot immediatelydecideon thepermit if

thecircumstancesaresuchthat therecordshouldb~reopened.4

309.113— With oneexception,PetitionersandtheAgencyhavecometo an

agreementon theinformationthat shouldbeaddedto thefact sheets.Thedifferenceof -

opinionrelatesto 309.113(5)asto whichtheAgencydoesnotagreethat it shouldbriefly

summarizeanychangesin reissuedpermits.

Illinois NPDBSpermitsaregenerallyissuedfor 5 years. If duringthe 5 yearsthe

permit lastsit is necessaryto modif~ythepermit (generallyto allow agreaterordifferent

discharge),theAgencygivespublicnoticeandan opportunityto commenton-the

proposedchanges.In thepublicnoticenowfor proposedmodifications,theAgency

generallymakesclearwhatmodificationsarebeingproposedsothatthepublic doesnot

think that thewholepermitis atissue.

Whenapermit is reissuedaftertheyendat theendofthefive-yearperiod,the

termsofthereissuedpermitareoftenidenticalto thetermsofthepermitfor theearlier

4TheAgencydoesnot agreethat Petitioner’proposedSection309.120shouldbeadopted.

16



permit.Sometimes,however,therearesubstantialchangesdespitethefact that“reissued”

makesit soundasthoughnothinghaschanged.

It is rarethat membersofthepublicwill haveany interestin there-issuanceofa

permitwithout change,but it will frequentlybethecasethat thepublic will beinterested

in changesin thetermsof are-issuedpermit. Petitionersbelievethenthat it will save

everyonetime andpossibleconfusionfor theAgencyto flag anychangesin reissued

permits.This will savethepublic thetime ofhavingto go throughdraftpermitswhere

thereis no changeandwill savetheAgencythetroubleofhavingto respondto

commentsandquestionsin circumstancesin which thecommenterorquestioneris

simplyconfusedthat therearechangesproposed. -

309.114(c)— Althoughthis issuehasnotbeendiscussed,Petitionerspresume

everyoneagreesonthespellingoftheword“navigable.” - -

309.119- As with Petitioners’proposedchangeto 309.112,it is proposedto add

thewords“Subjectto Sections309.120and309.121”to thebeginningofSection -

309.119.Thisproposedlanguageis morecritical for clarityasto 309.119becausethe

existingwordingof309.119wasreadin theBlackBeautydecisionsto precludethe

Agencyfrom everallowingadditionalpublic commentafterhearing.While language

now proposedby theAgencyandPetitionersfor 309.121 that mandatesallowing

additionalpublic commentin somecircumstanceshouldbereadby thecourtsto override

theimplicationthatwasdrawnfor 309.119in theBlackBeautydecisions,theredoesnot

seemto beany reasonto risk confusionwhentherisk couldbeeliminatedby addingthe

proposedlanguage.5

~Of course,the Boardshouldonly add “Subject to Section309.121”if it choosesto rejectPetitioners’
proposal asto 309.120.
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DuringtheApril 18 meetingofrepresentativesoftheAgency,Petitionersand

variousdischargerinterests,it waspointedoutby oneofthedischargerrepresentatives

that thecurrentlanguageregardingthetime thatpermitsbecomeeffectiveshouldbe

modified to addtheterms“unlessadifferentdateis specifiedin thepermit.” Thiswould

takeaccountofcircumstancesin whichthepermit holderneedssometimeafterissuance

to be readyto complywith thepermit.Petitionersbelievethat everyoneagreesto this

changeandthat theAgency’sfailure to mentionit in its commentswasanoversight.

VI. The Board should adopt Petitioners revisedproposal for a new
Section309.120. -

TheAgencydoesnotagreewith Petitionersproposalfor aSection309.120,either

asoriginallyproposedor asrevisedby Petitionersin an unsuccessfuleffort to reacha

compromise.It is clear,however,that theAgency’soppositionis in largepartbasedon

its failure to understandPetitioners’proposalandthenewlandscapecreatedby theBlack

Beautydecisions.

TheAgencyobjectsto Petitioners’revisedproposed309.120,asit waspresented

in April, becausetheAgencybelievesit wouldprecludeputting theAgency’s

responsivenesssummaryandresponseto citizencommentsin therecord.(Agency’s

Commentsp. 8) Theoriginal wordingofPetitioners’April proposalwasnot intendedto

do that (andactuallydid notdo that if readnaturally).However,to makemoreclearthat

theAgencyitselfcanaddmaterialsto therecordafterthecloseofthepublic comment

period,theparenthetical“(other thantheAgency)” is addedto Petitioners’revised

309.120proposal.

ThebalanceoftheAgency’sobjectionto Petitioners’revised309.120proposal

reflectsits inability to appreciatetheimplicationsoftheBlackBeautydecisions.The

18



Agencyclaimsthat theruleasproposedwould “stifle theAgencyability to communicate

with theapplicantandaconcernedcitizen” afterthecloseofthecommentperiod. -

(Agency’sCommentsp. 8) But whereis theauthorityin thecurrentrulesfor theAgency

to denyapermitbasedon informationsubmittedafterthecommentperiod?Onemaybe

certainthat atleastsomepermit applicantsarenot going to acceptapermit denialbased

on informationprivatelyobtainedfrom aconcernedcitizen afterthecloseofthepublic

commentperiodand,citing theBlackBeautydecisions,’willarguethattheAgencydoes

nothavediscretionto do suchathing.6 ThecurrentlanguageofSections

309.112and309.119both speakoftheAgencyhavingto makedecisionsfollowing the

closeofthepubliccommentperiodorpublic hearing.Neithersectioncontemplatesthat

theAgencyis to haveprivatediscussionswith eithertheapplicantorconcernedcitizens.

GiventheBlackBeautydecisions,it appearsthatif theAgencywantsdiscretion

to taketestimonyorreceiveothermaterials-followingthepublic commentperiod,a rule

allowingsuchdiscretionneedsto bewritten into theBoardrules. Petitionershave

proposeda fair wayto do this, to allow theAgencydiscretionto reopentherecordif it

feelsthat doing sowould-assisttheAgencyto makeanappropriatedecision. This puts

everythingout in theopen. If, however,theBoardfeelsthattheAgencyshouldbe

allowedto receivematerialsfrom theapplicantorconcernedcitizensafterthecloseofthe

commentperiodwithout extendingorreopeningthecommentperiod,a sentenceshould

be addedto therulesprovidingthattheAgencymaydo this.

VII. The Board shouLd adoptSection309.121asproposedby theAgency
and Petitioners.

6TheAgencyunder309.109(b)doeshaveauthorityto reopenthecommentperiod,but it is hardto seehow

this provisionallows theAgencyto taketestimonyfromconcernedcitizenswithoutreopeningthecomment
periodgenerally.
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Thelanguageoftheproposalfor 309.121wasdraftedby theAgencyandis meant

to summarizethecaselaw requiringadministrativeagenciesto allow additionalcomment

undersomecircumstances.TheAgency’sproposedlanguagewasrefinedduring the

April 18 meetingwith thecommentsof lawyersfor Petitionersandvariousdischargers.

Petitionersbelievethat theproposedlanguageaddressesanimportantproblem,which

will ariseinfrequentlybut bevery importantwheneverit arises.

VIII. TheBoardshouldadoptPetitioners’proposals,-asmodifiedby the
A2ency,for 309.143and309.146.

Theproposedlanguagefor 309.143and309.146is takenfrom federal

requirementsandguidance. TheAgencyandPetitionersagreeon thelanguageasnow

proposedby theAgency. Basicallyawordingchangeis madebytheAgencyto

Petitioners’proposalfor 309.146(a)(2)andtheAgencymovestheplacementof

Petitioners’language(takenverbatimfrom a federalrequirement)to createanew

309.146(d).

CONCLUSION -

TheBoardshouldadoptthePetitioners’proposedlanguageasit hasbeenshaped

throughthepost-hearingdiscussions,including theprovisionsnowproposedby the

AgencyandPetitionersandPetitionersproposalsasmodified.

Respectfullysubmitted,

AlbertF.Ettinger
Counselfor PelitionersELPC,Prairie

- RiversNetworkandSierraClub

Dated:_______
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Section309.105 Authority to DenyNPDES Permits

No NPDESPermitmaybe issuedin any casein which:

a) Thepermit would authorizethedischargeof a radiological,chemicalor
biological warfareagentor high-levelradioactivewaste;

b) - Thedischargewould, in thejudgmentof theSecretaryofthe Army
actingthroughtheChiefof Engineers,resultin thesubstantial
impairmentof anchorageandnavigation;

c) Theproposedpermit is objectedto in writing by theAdministratorof the
U.S. EnvironmentalProtectionAgencypursuantto anyright to object
givento theAdministratorunderSection402(d)of theCWA;

d) Thepermit would authorizeadischargefrom a pointsourcewhich is in
conflict with aplanapprovedunderSection208(b)of the CWA; or

e) Theapplicanthasnot providedproofto theAgencythathewill meetany
scheduleof compliancewhich maybeestablished,in accordancewith the
Act andregulations,asa conditionof hispermit.~i~Z1

{Petitioners} -

Section309.107 Distribution of Applications

WhentheAgency determinesthatan applicationfor an NPDES Permit is complete,it
shall:

a) Unlessotherwiseagreed,senda copyof theapplicationto theDistrict
Engineeroftheappropriatedistrict of theU.S. Corpsof Engineerswith
a letter requestingthat the District Engineer provide, within 30 daysor
asotherwisestatedin theAgency’sletter, hisevaluationof the impact of
thedischargeon anchorageandnavigation. If theDistrict Engineer
respondsthat anchorageandnavigationof anyof the navigation waters

EXHIBIT A



wouldbe substantiallyimpairedby thegrantingof a permit, thepermit
will be deniedandtheAgencyshallnotify theapplicant. If theDistrict
Engineerinforms theAgencythatthe impositionof specifiedconditions
uponthe NPDESPermitis necessaryto avoid any substantialimpairment

of any ofthenavigablewaters, theAgencyshall includein thepermit
thoseconditionsspecifiedby theDistrict Engineer.

b) Sendtwo copiesof theapplicationto the RegionalAdministratorof the
U.S. EnvironmentalProtectionAgencywith a letterstatingthat the
applicationis complete.

c) ~
~c~fflnoisem~i~rces

{Agency andPetitioners}

Section309.108 TentativeDeterminationandDraft Permit

Following thereceiptofa completeapplicationfor an NPDESPermit, theAgencyshall
prepareatentativedetermination. Suchdeterminationshallincludeat leastthe
following:

a) A StatementregardingwhetheranNPDESPermit is to be issuedor
denied;and

b) If thedeterminationis to issuethepermit,a draftpermit containing:

1) Proposedeffluentlimitations, consistentwith federalandstate
requirements;

2) A proposedscheduleofcompliance,if theapplicantis not in
compliancewith applicablerequirements,including interimdates
andrequirementsconsistentwith theCWA andapplicable
regulations,for meetingtheproposedeffluent limitations;

3) A brief descriptionof any otherproposedspecialconditions
which will havea significantimpactuponthedischarge.

c)

~1$-~ ~

~ ~ ~ J1JI_~j~a~oJj’j~ji~
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{AgencyandPetitioners)

~i) Upon tentativedeterminationto issueor denyan NPDESPermit:

1) If thedeterminationis to issuethe permitthe Agencyshallnotify
theapplicantin writing of thecontentofthetentative
determinationanddraft permit andof its intent to circulatepublic
notice of issuancein accordancewith Sections309.108through
309.112;

2) If thedeterminationis to denythepermit, the Agencyshallnotify
the applicantin writing of thetentativedeterminationandof its
intentto circulatepublic noticeof denial, in accordancewith
Sections309.108through309.112. In the caseof denial,notice
to theapplicantshall includea statementof thereasonsfor denial,
asrequiredby Section39(a)of the Act.

Section309.109 PublicNotice -

a) Upontentativedeterminationto issueordenyanNPDESPermit,
completionof thedraft permit, if anyandnot earlierthan10 days
following noticeto the applicantpursuantto Section309.108(d),the
Agencyshall circulatepublic noticeof thecompletedapplicationfor an
NPDESPermit in a mannerdesignedto inform interestedandpotentially
interestedpersonsof thedischargeorproposeddischargeandof the
proposeddeterminationto issueordenyanNPDESPermit for the
dischargeorproposeddischarge.Proceduresfor thecirculationof
public noticeshall includeat leastthefollowing concurrentactions:

{Agency andPetitioners)

1) Notice shallbe mailedto the applicant;



2) Notice shallbe circulatedwithin the geographicalareaofthe
proposeddischarge;suchcirculationmay includeany or all of the
following:

A) Postingin thepostoffice and public placesof the
municipalitynearestthepremisesofthe applicantin which
theeffluent sourceis located;

B) Postingneartheentranceto theapplicant’spremisesand
in nearbyplaces;

C) Publishingin local newspapersandperiodicals,or, if
appropriate,in adaily newspaperof generalcirculation;
and

D) Any othernoticerequirementsnecessaryto meetthe
requirementsoftheAct andtheCWA;

3) Notice shallbe mailedto any personor groupuponrequest;

4) TheAgencyshall addthenameofanypersonor groupupon
requestto a mailing list to receivecopiesof noticesfor all
NPDESapplicationswithin theStateOf Illinois or within a certain
geographicalarea.

b) The Agencyshallprovideaperiodof not lessthan30 daysfollowing the
dateof first publicationofthepublicnoticeduringwhichtime interested
personsmay submittheirwritten views on thetentativedeterminations
with respectto theNPDESapplication. All commentsshallbe submitted
to theAgenc~’andto theapplicant. All writtencommentssubmitted
duringtheB})~commentperiodshallbe retainedby theAgency and
consideredin theformulationof its final determinationswith respectto
theNPDESapplication. Theperiodfor commentmaybe extendedat the
discretionof theAgencyby publicationasprovidedin Section309.109.

{Agency andPetitioners)

Section309.110 Contentsof Public Noticeof Application
Thecontentsofpublic notice of applicationsfor NPDESPermitsshall includeat least

thefollowing:

a) Name,address,andtelephonenumberof the Agency;



b) Nameandiddressoftheapplicant;

c) - Briefdescriptionof theapplicant’sactivitiesor operationswhich result
in thedischargedescribedin theNPDESapplication(e.g., municipal
wastetreatmentplant, steelmanufacturing,drainagefrom mine
activities);

d) Name,if any,of thewaterwayto whichthe dischargeis madeanda
shortdescriptionof thelocationof the dischargeindicatingwhetherit is
a newor an existingdischargeincludingthe latitude andlongitudeof the
outfalls aswell astheriver mile of theoutfall;

e) A statementof the tentativedeterminationto issueor denyan NPDES
Permitfor thedischargedescribedin theapplication;

f) Addressandtelephonenumberof Agencypremisesat whichinterested
persons mayobtainfurther information,requesta copyof thefactsheet,

and inspectandcopy NPDES forms andrelateddocuments.

{Petitioners have withdrawn their proposal for changes to
this section}

Section309.112 AgencyAction After CommentPeriod

________________________________________if, afterthecommentperiod
provided,no public hearingis heldwith respectto thepermit, theAgencyshall, after
evaluationof anycommentswhichmayhavebeenreceived,eitherissueor deny the
permit.

{Petltioners}

Section309.113 FactSheets

a) Foreverydischargewhichhasatotal volumeof more than500,000
gallons(1.9 megaliters)on anyday of theyear,the Agencyshallprepare
and, following public notice, shall senduponrequestto any persona fact
sheetwith respectto theapplicationdescribedin thepublic notice. The
contentsof suchfact sheetsshallinclude at leastthe following
information:

1) A sketchordetaileddescriptionof thelocationofthedischarge
describedin theapplication;



2) A quantitativedescriptionof theproposeddischargedescribedin
theapplicationwhich includesat leastthefollowing:

A) The rateor frequencyof theproposeddischarge;if the
dischargeis continuous,theaveragedaily flow;

B) For thermaldischargessubjectto limitation undertheAct,
theaveragemonthly temperaturesfor thedischarge;

C) The averagedaily massdischargedandaverage
concentrationin milligramsper liter, or otherapplicable
unitsof measurement,of any contaminantswhichare
presentin significantquantitiesor whicharesubjectto
limitationsorprohibitionsunderapplicableprovisionsof
theCWA or theAct or regulationsadoptedthereunder;

3) The tentativedeterminationsrequiredunderSection309.108;

4) A brief citation, including anidentificationof theusesfor which
thereceivingwatershavebeenclassified,‘of thewaterquality
standardsandeffluent standardsandlimitations applicableto the
proposeddischarge; -

(AgencyandPetitioners)

7) A moredetaileddescriptionof theproceduresfor theformulationof
final determinationsthanthat given in thepublic notice, including:

{Agency andPetitionersexceptfor “and -reissued”}



(AgencyandPetitioners)

B) Proceduresfor requestingapublic hearingandthenature
thereof;and

C) Any otherproceduresby which thepublic mayparticipate
in the formulationof thefmal determinationand

{Agency andPetitioners)

b) TheAgency shalladdthenameofany personorgroup,uponrequest,to
a mailing list to receivecopiesof factsheets.

Section309.114Noticeto Other GovernmentalAgencies

At the time ofissuanceofpublic noticepursuantto Sections309.109through309.112,
theAgencyshall:

a) Senda fact sheet,if onehasbeenprepared,to any other Stateswhose
watersmaybe affectedby. the issuanceoftheproposedpermitand,upon
request,providesuchStateswith a copyoftheapplicationand-acopyof
thedraftpermit. EachaffectedStateshallbeaffordedanopportunityto
submitwrittenrecommendationswithin a statednumberofdaysto the
Agencyandto theRegionalAdministratoroftheU.S. Environmental
ProtectionAgency, whichtheAgencymayincorporateinto thepermit if
issued. ShouldtheAgencydeclineto incorporateanywritten
recommendationsthusreceived,it shallprovide to the affectedStateor
States(and to theRegionalAdministrator)a writtenexplanationof its
reasonsfor decliningto acceptany ofthe writtenrecommendations.

b) Following the-proceduresetforth ii (a) above,notify andreceive
recommendationsfrom any interstateagencyhavingwaterquality control
authorityoverwaterswhich maybeaffectedby thepermit.

c) Unlessotherwiseagreed,in accordancewith 40 CFR124.34(c),senda
copy ofthefact sheet,if onehasbeenprepared,to theappropriate
District Engineerof theArmy Co~sofEngineersfor discharges(other
thanminor discharges)into navig~blewaters.



{Agency and Petitioners) -

d) Uponrequest,senda copyof thepublic noticeanda copyof thefact
sheetfor NPDESPermitapplicationsto anyother Federal,state,or local
agency,orany affectedcountry,andprovidesuchagenciesan
opportunity to respond,comment,or requesta publichearingpursuantto
Sections309.115-309.119.Suchagenciesshall includeat leastthe
following: -

1) The agencyresponsiblefor thepreparationof an approvedplan
pursuantto Section208(b)of theCWA; and

2) The Stateor interstate-agencyresponsiblefor thepreparationof a
planpursuantto an approvedcontinuousplanningprocessunder
Section303(e)of theCWA.

e) Sendnoticeto, andcoordinatewith, appropriatepublichealthagencies
for thepurposeof assistingtheapplicantin integratingthe relevant
provisionsof theCWA with any applicablerequirementsof suchpublic
healthagencies.

Section309.117 AgencyHearing

Theapplicantor any personshallbe permittedto submitoral orwritten statementsand’
dataconcerningtheproposedpermitorgroup ofpermits. TheChairmanshallhave
authorityto fix reasonablelimits uponthetime allowedfor oral statements,andmay
requirestatementsin writing

Section309.119 AgencyActionAfter Hearing

___________________________ following thepublichearing,the
Agencymaymakesuchmodificationsin thetermsandconditionsofproposedpermits
asmaybe appropriateandshall transmitto theRegionalAdministratorfor his approval
a copyof thepermitproposedto be issuedunlesstheRegionalAdministratorhas
waivedhis right to receiveandreviewpermitsof its class. The Agency shallprovidea
noticeof suchtransmissionto theapplicant,to anypersonwho participatesin the
public hearing,to any personwho requestedapublic hearing,andto appropriate
personson the mailinglist establishedunderSections309.109 through309.112. Such
noticeshallbriefly indicateany significantchangeswhich weremadefrom termsand
conditionssetforth in thedraft ermit. All ermitsbecomeeffectivewhenissued

-
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(“Subjectto Sections309.120and309.121”Petitioners.The “unlessa differentdateis
specifiedin thepermit” languageis proposedby the AgencyandPetitioners.)
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{Agency andPetitioners)

SUBPARTA: NPDESPERMITS

Section309.143EffluentLimitations

It,

b) In theapplicationof effluentstandardsandlimitations, waterquality
standardsandotherapplicablerequirements,theAgencyshall,for each
permit,specifyaverageandmaximumdaily quantitativelimitations for
the level of pollutantsin theauthorizeddischargein termsof weight
(exceptpH, temperature,radiation,andanyotherpollutantsnot
appropriatelyexpressedby weight,andexceptfor dischargeswhose’
constituentscannotbeappropriatelyexpressedby weight). TheAgency
may, in its discretion, in additionto specificationof daily quantitative
limitations by weight, specifyotherlimitations, suchasaverageor
maximumconcentrationlimits, for the level ofpollutantsin the
authorizeddischarge.Effluent limitationsfor multiproduct operations

I
~q~1



shallprovidefor appropriatewastevariationsfrom suchplants. Wherea
scheduleof complianceis included asa condition in a permit,effluent
limitationsshallbe includedfor the interimperiodaswell asfor the
period following thefinal compliancedate.

Section309.146 Authority to EstablishRecording,Reporting,Monitoring and

SamplingRequirements

a) TheAgencyshallrequireeveryholderof an,NPDESPermit, asa
conditionof theNPDESPermit issuedto theholder, to:

1) Establish,maintainandretainrecords;

2) Makereports _______

(AgencyandPetitioners)

3) Install, calibrate,useandmaintainmonitoringequipmentor
methods(includingwhereappropriatebiological monitoring
methods);

4) Takesamplesof effluents(in accordancewith suchmethods,at
suchlocations,at suchintervals,andin sucha mannerasmaybe
prescribed;and

~ Providesuchotherinformationasmay reasonablybe required.

b) The Agencymay requireeveryholderofan NPDESPermitfor a
publicly ownedandpublicly regulatedtreatmentworks,asa conditionof
theNPDESPermit, to requireindustrialusersof suchatreatmentworks
to:

1) Establish,maintainandretainrecords;

2) Make reports;

3) Install, calibrate,useand maintainmonitoringequipmentor
methods(includingwhereappropriatebiological monitoring
methods);



4) Takesamplesofeffluents(in accordancewith suchmethods,at
sUch locations,at suchintervals,and in sucha mannerasmaybe
prescribed);and

5) Providesuchotherinformationasmay reasonablybe required.

c) All suchrequirementsshallbe includedasconditionsoftheNPDES
Permit issuedto thedischarger,andshallbe at leastas stringentas those
requiredby applicablefederalregulationswhenthesebecomeeffective.

_____ _____ ~

(AgencyandPetitioners)
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6 permit had been issued and they had a chance to

7 participate in that; they have essentially asked for a

8 further review and like -- they want a further -- as I

9 understand their position, they want a further review of

10 the final permit very similar to the one that they had on

11 the draft permit.

12 A. Isn’t that what we’re doing today?

13 Q. Well, that’s -- -

14 A. I’m sorry. I’m not supposed to ask

15 questions.

16 Q. You explained the process in response to

17 Mr. Sof at that the regulations and the applicable law for

18 the processing of these permits in Illinois provides for

19 public hearing after a draft permit is iss~ued, right?

20 A. That’s correct.

21 - Q. And it does not provide for public hearing in

22 the same sense after the final permit is issued, does it?

23 A. It provides an appeal process, not an

24 additional review process; that is correct. -

129

1 Q. And so to the extent Prairie Rivers wants

2 another public hearing and another comment period like

3 the one they had on the draft permit, they’re asking for

4 something that is not authorized by the applicable

5 process, right?



6 A. There may be an occasional circumstance in

7 operating a permit program with over 3,000 registered

8 permits that one could envision a scenario where some

9 issue -- some unique issue or some other circumstance

10 came up that may justify the agency going to a second

11 hearing. It’s not a matter of practice. I don’t believe

12 there is a prohibition against our having a second

13 hearing, but as a matter of normal operation we do not do

14 that. We review the process, as I explained it earlier.

15 Q. And Prairie Rivers’ remedy is what we’re

16 doing today?

17 A. I don’t know if it’s Prairie Rivers’ remedy

18 or if it’s the remedy that’s created by the procedural

19 rules or our regulatory process.

20 Q. As I understand what you described as a joint

21 permit between the state and federal authorities and what

22 you’ve said about your role as coordinating, as I

23 understand it, there are numerous agencies who have

24 agreed to the terms of this and related permits so those

130

1 permits could all be issued at the same time, at the end

2 of 2000, right?

3 A. That is correct.

4 Q. Who are the agencies, federal and state, who

5 have agreed to the terms of this and related permits?

6 - A. There may be a number of them. The specific
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shall briefly indicateany significant changeswhich weremadefrom termsand conditionsset

forth in thedraft permit.” Id § 309.119(emphasisadded). It did so. (R. at000557)

PRN citesno authority for thepropositionthat the StateRegulationsmerely establisha

floor for IEPA permittingproceduresandthat theagencyhasthe inherentauthorityto afford the

public the opportunity to participate in the processingof any particular NPDES permit

application any way if deemsnecessary,reasonable,appropriate,or otherwisedesirable. In

contrast,BBCC wasentitled to haveIEPA processits PermitApplicationin accordancewith the

duly promulgatedproceduralrulesthat establishuniform, consistentprocessesfor theagency’s

considerationof every permit application. PanhandleEasternPipe Line Co., 314 Ill. App. 3d

296, 734 N.E.2dat 24 (“Administrative agenciesare requiredto apply their rules as written,

without makingad hoc exceptionsin adjudication.”);MattoonCommunityUnit Sch. Dist. No. 2

v. Illinois Educ. Labor RelationsBd., 193 Ill. App. 3d 875, 550 N.E.2d 610, 614 (4th Dist.

1990). Consequently,IEPA would haveactedunlawfully underIllinois law had it conductedthe

secondroundofpublic commentssoughtby PRN.

B. Illinois CaseLaw DoesNot Compel a SecondRound of Comments.

PRNcitesVillage of Saugetv. Illinois Pollution ControlBoard,207 Ill. App. 3d 974, 566

N.E.2d724 (5th Dist. 1990), (“Sauget”) in support of its contentionthat the Permit must be

remandedto IEPA. Sauget,however,is inappositehere.

In Sauget,the Village applied for an NPDES permit for its AB Facility. IEPA issueda

final permit and the Village appealed,as did MonsantoCompany,whoseplant wasa major

industrial facility served by the AB Facility. Id. at 726. Village of Sauget v. Illinois

EnvironmentalProtectionAgency, PCB 90-181,at 2 (Ill. Pol. Control Bd., Jan. 24, 1991).

USEPAcommentedon thereviseddraftpermit afterthecloseof the publiccommentperiod. In

its final commentletterdatedFebruary14, 1986, USEPAstatedthat it would not object to the
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CERTIFICATE OF SERVICE

I, Albert F. Ettinger,certify that I havefiled theaboveNoticeof Filing togetherwith an
original and11 copiesofthePetitioner’sPost-HearingComments,on recycledpaper,with the
Illinois PollutionControl Board,JamesR. ThompsonCenter,100 WestRandolph,Suite11-500,
Chicago,IL 60601,andservedall thepartieson theattachedServiceList by depositingacopy in
aproperlyaddressed,sealedenvelopewith theU.S. PostOffice, Chicago,Illinois, with proper
postageprepaidon June16, 2003.

Albert F. Ettinge

Albert F. Ettinger,SeniorAttorney
EnvironmentalLaw andPolicyCenter -

35 EastWackerDrive, Suite1300
Chicago,IL 60601 -

1:/Wild & Natural Places/BlackBeauty Coal/certificate of service6-16-03



PrairieRiverslBlackBeautyCoal
R03-19ServiceList

June16, 2003

ConnieTonsor
JoelSternstein
MarieTipsord
CharlesWesseihoft

BlackwellSandersPeperMartin LLP
DownersGroveSanitaryDistrict
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2300Main, Ste 1000
2710CurtissStreet
700 WestEndAve.
1800SouthStreet
35 E. WackerDr., Ste 1300
8000 SearsTower
250 E. DevonAve. Ste239
100 W.Randolph,Ste 11-500
150N. Michigan,Ste2500
191 N. WackerDr., Ste3700
100 E.Erie
3150RolandAve.,P0Box 5776
415N. Gilbert St., P0Box 12
1979JohnsDr.,P0 Box 688
223 GreyAve.
215EastAdamsSt.
6001 W. PershingRd.
10 S. LaSalle,Ste2600
100 E.Erie
~00N. WaterWorksDr.
2105NE JeffersonSt.
1031N. GrandAve. East

188 W. RandolphSt., 20th Fl.
100 W. Randolph,Suite11-500
150N. MichiganAve., Ste2500

KansasCity MO 64108
DownersGrove,IL 60515
ChicagoHeights,IL 60411
Geneva,IL 60134 -

Chicago,IL 60601-2110
Chicago,IL 60606
DesPlaines,IL 60018
Chicago,IL 60601
Chicago,IL 60601
Chicago,IL 60606
Chicago,IL 60611
Springfield, IL 62705-5776
Danville, IL 61834-0012
Glenview,IL 60025-0688
Evanston,IL 60202
Springfield,IL 62701
Cicero,IL 60650
Chicago,IL 60603
Chicago,IL 60611
Belleville, L 62223-9040
Peoria,IL 61603
Springfield, IL 62794-9276

Chicago,IL 60601
Chicago,IL 60601
Chicago,IL 60601
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W. C. Blanton
Larry Cox
JamesDaugherty
JohnDonahue
AlbertEttinger EnvironmentalLaw & Policy Center
SusanM. Frarizetti SonnenscheinNath& Rosenthal
LisaM. Frede ChemicalIndustryCouncil
DorothyGunn Clerk, Illinois PollutionControlBoard
JamesT. Hathngton Ross& Hardies
Roy M. Harsch Gardner,Carton& Douglas
RonHill MetropolitanWaterReclamationDistrict
KatherineHodge HodgeDwyer Zeman
FredL. Hubbard Attorneyat Law
FrederickD. Keady Vermilion CoalCompany
Vicky McKinley EvanstonEnvironmentBoard
RobertMessina Illinois EnvironmentalRegulatoryGroup
Irwin Polls MetropolitanWaterReclamationDistrict
ErikaK. Powers Barnes& Thornburg
Michael G. RosenbergMetropolitanWaterReclamationDistrict
SueA. Schulz General& AssociateCorporateCounsel
MaryG. Sullivan Illinois-AmericanWaterCompany
SanjaySofat Illinois EnvironmentalProtectionAgency’
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